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EXECUTIVE SUMMARY

Almost everyone accepts the need for certain important but undesirable major
facilities to serve the public interest. Solid waste disposal sites, correctional facili-
ties, airports, convention centers and sports complexes are examples of such facil-
ities. Our ability to ensure an adequate supply of these facilities is being challenged
by the public’s aversion to locating such facilities near home or work sites.

Oregon has been lauded for its pioneering efforts in land use planning and
legislation. Now, continuing problems in siting controversial public facilities raise
the issue of whether current state law is adequate to the task. Several recent
attempts to establish landfill and correctional facilities have encountered delays,
disruptions, and, all too often, defeat. These efforts to site have ignited controversy
and generated fierce opposition from communities. The tack of opponents often
narrows to a simple philosophical statement: “Not in My Back Yard.” Compli-
cated siting procedures and the absence of a structure to fully involve public
participants are part of the problem.

Your Committee concludes that the solution will require changes in Oregon’s
land use law, in local comprehensive land use plans, and in the attitudes of
Oregonians toward these facilities. The Committee recommends that the Oregon
Legislature:

¢ Amend state land use law by directing the Land Conservation and De-
velopment Commission to amend its regulations to require localities to
plan for locally undesirable facilities;

¢ Establish a permanent Facility Siting Council responsible for identifying
the process for siting specific facilities and resolving siting issues; and

* Establish a process for siting these facilities that is streamlined, facili-
tates public involvement, enables timely siting, encourages negotiation
over litigation, and limits the judicial review of siting decisions.

The model process recommended by your Committee will alleviate the need
to use the supersiting process, and accelerate siting procedures while protecting
the rights of citizens.
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Report on
SITING LOCALLY UNDESIRABLE REGIONAL FACILITIES

To the Board of Governors,
City Club of Portland:

I. INTRODUCTION

Society must have certain important but undesirable major facilities. Solid
waste disposal sites, correctional facilities, airports, convention centers and sports
complexes are good examples of major facilities of regional significance. Attempts
to site these have generated considerable controversy in Oregon for many years.

The attempt to locate a new general-purpose landfill in the Portland metro-
politan area to replace the St. Johns Landfill is one recent and unfortunately typical
example of the frustration and fury that accompany most siting decisions. For over
a decade, the issue has cycled through planning, siting, litigation, re-planning,
re-siting, and renewed litigation.

Controversy more often is about where to locate such facilities, rather than
whether they are needed. The issue may be labeled “Siting Undesirable Facilities,”
although “Undesirable Siting of Facilities” better describes public reaction. More
descriptive yet are the popular acronyms for these facilities: LULUs (Locally Un-
desirable Land Uses) or NIMBYs (Not in My Back Yard).

A City Club Committee was formed to study Siting of Undesirable Facilities
and was directed to 1) examine case histories of successful and unsuccessful
sitings; 2) identify common causes of failure and success; and 3) recommend
changes in existing siting procedures. The Committee was to include in its recom-
mendations a model procedure for evaluating the need for a public facility and
guiding its siting, construction, and operation.

Your Committee examined eight siting cases: five for solid waste disposal
facilities and three for correctional institutions. Each case study included reviews
of written material and interviews with persons directly involved in the siting
controversy. Your Committee also reviewed written materials which focused on
siting similar and different types of facilities.

Limiting the inquiry to solid waste disposal facilities and correctional institu-
tions does not mean that siting other types of facilities, such as airports, conven-
tion centers and sports complexes, will not raise similar issues and problems. Yout
Committee believes the issues raised by the siting of those facilities, and addresse
in this report, are representative of the issues and problems attendant with the
siting of such major public facilities.

Similarly, your Committee does not believe the conclusions and recommen:
dations discussed in this report are limited to solid waste disposal facilities ar
correctional institutions. With some modifications tailored to the particular type
of facility, your Committee believes its conclusions and recommendations may %€
applied to many types of major public facilities of regional significance. .
esSes
then |

The remainder of this report is divided into six sections. Section II des
the history of Oregon’s land use law and describes the current siting pro€
and some of their deficiencies. The eight case studies mentioned above are
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described in some detail in Section III, which concludes with a synopsis of the
Jessons learned from each. In Sections IV, V, and VI, your Committee discusses
jts research and sets forth a number of conclusions regarding the present system
and recommendations for improvement.

II. BACKGROUND

A. Historical Perspective
Oregon is a pioneer in comprehensive land use planning. In part, this pioneer
role results from the inherent conflict between the state’s farming and forest
industries and development of urban areas. The loss to urban development of
jands traditionally dedicated to farming and forestry was viewed in the late 1960s
as having a potentially harmful effect on the state’s economy.

Legislative involvement in the land use planning process began in 1969 with
the passage of Senate Bill 10. Although that bill required cities and counties to
develop land use plans, it provided little financial support, few technical guide-
lines, and no effective way to coordinate local planning efforts.

In 1973, the Legislature attempted to correct these shortcomings through Sen-
ate Bill 100 (SB 100). Among its more important provisions, SB 100 created the
Land Conservation and Development Commission (LCDC). LCDC's charge was,
and is, to “prescribe planning goals and objectives for state agencies, cities, coun-
ties and special districts throughout the state,” ("Goals"). SB 100 also created the
Department of Land Conservation and Development (DLCD), which provides
staff support to LCDC.

One of the primary objectives of the legislation was to avoid centralized state
control of land use planning. Designating land uses was explicitly reserved for
counties and cities. Local governments develop “comprehensive plans,” which
they implement after LCDC acknowledges the plans comply with land use goals.
LCDC also reviews and acknowledges subsequent changes in local plans, whether
to meet new circumstances or to comply with goal amendments. Originally, LCDC
had jurisdiction to review local, regional and state agency decisions to assure
conformity with the LCDC Goals. In 1979, the jurisdiction to review land use and
zoning matters was delegated to the newly created Oregon Land Use Board of
Appeals ("LUBA"). LUBA’s decisions are subject to review by the Oregon Court
of Appeals and the Oregon Supreme Court.

Some problems associated with siting controversial public facilities were ap-
parent when the Legislature first considered SB 100. A major debate at the time
was whether to give the state authority to issue permits for facilities that had
significance beyond local boundaries. Prisons and landfills were examples of such
acilities.

The Legislature declined to give the state this authority because of concerns
hat the state would exert excessive influence over local land use decisions. In-
tead, except in limited circumstances, state agencies must comply with LCDC
oals and acknowledged comprehensive plans. State agencies may act contrary to
cknowledged local comprehensive plans only if the state plan or program is
andated by state or federal law, is consistent with LCDC goals, and has objec-
Ves inconsistent with the comprehensive plan then in effect. In addition, the state,
ting through LCDC and the Legislature, may designate areas of critical state-
ide concern.
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B. Current Siting Process

1. The Standard Process

Current law establishes requirements for siting any facility that is not permit-
ted outright by the site’s zoning designation. Localities need not, and typically do
not, establish zones where landfills, correctional facilities, and similar facilities are
permitted outright, although they may be allowed as conditional uses in some
zones. As a result, the siting agency or proponent must apply either for a variance
from the requirements of the existing zoning designation, a change in zoning
designation to allow the facility outright, or a conditional use permit.

As part of the process for obtaining a variance or zone change, the proponent
must develop a plan for the facility and identify suitable parcels. The proponent
also submits an application, which demonstrates that the facility satisfies criteria
established for the variance, zone change, or conditional use.

Submitting the application to the local government with jurisdiction over the
site initiates a quasi-judicial process. The proponent submits information support-
ing the application. The planning staff of the local jurisdiction submits a report
supporting or opposing the application. Interested citizens also may submit infor-
mation that supports or opposes the application. An independent hearings officer
usually reviews the submitted information and renders an initial decision.

The losing side may appeal the hearing officer’s initial decision to the appro-
priate local governing body which reviews the decision and listens to testimony
of the planning staff, the proponent and opponents. The losing side may then
appeal the governing body’s decision to the Land Use Board of Appeals. LUBA
may remand the issue back to the local governing body for further proceedings,
after which LUBA may again see the issue on appeal. LUBA’s decision ultimately
may be appealed to the Oregon Court of Appeals and the Oregon Supreme Court.
At any stage of the proceeding, one or more of the parties may introduce a
referendum which, if passed, negates the decisions of this quasi-judicial and judi-
cial process.

Chart I presents a graphic illustration of the Standard Contested Process.

Land Use Process Appeals Process
~ ™~ ~
ORIGINATING AGENCY
Establish <\ Identify Final Local Oregon Oregon
Need %>Alterr;atives Choice ¢ Gov't C% LUBA@Cou%t of %> Supxgﬂme
(public Grants Appeals Court
involvement) Permit ‘

10 -

' llllb

POSSIBLE AREAS OF CONFLICT

» The Standard Process
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Because of the complex1ty of the contested process, and the attendant delays
and disruption, there is no assurance that proponents can find sites for locally
undesirable facilities within a reasonable time, or at all. The case studies in Section
111 illustrate this.

2. The Supersiting Process

The uncertainty and actual failure to site many major facilities of regional

ificance led the Oregon Legislature to authorize a “supersiting” process on a
seleCthe basis. Using this process, the proponent of a facility need not obtain a
Jocal land use permit. Recent examples are DEQ’s attempted siting of a regional
Jandfill in the Portland metropolitan area and the siting of emergency correctional
facilities throughout the state. Chart II illustrates the supersiting process.

Legislative Process Land Use Process Appeals Process
~ ~ —~ ~
SUPERSITING AGENCY

Legislature Establish Identify Final Oregon
Establishes C§> General Altcmanvcs Choice <:z(> Supreme
Process & Location (public
Need ‘ involvement) ' '

» u ]

[} [} -

= s =

POSSIBLE AREAS OF CONFLICT

The Supersiting Process

The objectives of the supersiting process are to: 1) reduce the number of steps;
2) constrain the opportunity for non-specific opposition; and 3) limit the time
required for each step.

The basic steps of the supersiting process are:

® The Legislature establishes the need for a particular type of facility and
the existence of an emergency. The Legislature then grants supersiting
authority to an agency.

* An agency (e.g., DEQ) identifies the general area for siting the facility.

® A siting group may be selected to identify potential locations within this
general area, commission technical studies, and identify the specific
choices. The initiating agency holds public hearings and produces a final
report upon which its decision is based.

o The final choice is made.

® Opponents have a single opportunity to appeal to the Oregon Supreme
Court. They also may undertake a referendum vote to stop the facility.

As discussed more fully below, your Committee believes this process has a
number of defects. These defects are substantial enough to warrant further inves-
tigation of alternatives and attempts to improve the process.
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In the next section, we discuss eight case studies and their associated prob-
lems. As will become apparent, most witnesses described situations in which the
current processes, both standard and supersiting, were deficient and unaccept-

able.

ITI. CASE STUDIES

A. Solid Waste Sites

1. Wildwood

It was apparent as early as 1975 that the St. Johns Landfill was approaching
its maximum capacity and that the Portland metropolitan area needed a replace-
ment site. The Metropolitan Service District (Metro) has the landfill siting respon-
sibility in this area and had the initial task of finding a replacement site.

After vigorous opposition, Metro withdrew its first preliminary site proposals
in 1979 and decided to broaden the search. Metro and the State Department of
Environmental Quality (DEQ) subsequently created a Citizen Advisory Solid
Waste Strategy Task Force, to which Metro and DEQ delegated the landfill site
selection process. In June 1980, the task force selected Wildwood as its choice.
Wildwood is a partially wooded area on a hillside above the road to St. Helens,
overlooking Sauvie Island. The choice was made over anguished protests from
the affected neighborhood association, West Hills and Island Neighbors.

Despite protests, Wildwood remained the chosen site. By May 1981, the task
force completed and distributed final feasibility reports. Opponents criticized the
reports and vowed to stop the landfill. Nonetheless, in June, Metro decided to
proceed at Wildwood. Although many attended the meeting at which Metro made
this decision, no public testimony was allowed. Opponents subsequently com-
plained they had not received a fair hearing.

Metro needed a zone change and a conditional use permit from Multnomah
County to site the landfill at Wildwood. At the application hearing in June 1982,
approximately 140 people testified against the proposal and four supported the
proposal. Opponents argued that the landfill was unsafe, impractical, and would
adversely affect land values.

In September 1982, the Multnomah County Planning Staff endorsed the Wild-
wood site with several conditions. These conditions included regular “before” and
“after” comparisons of air and water quality and noise levels in the neighborhood,
geological mapping of suspected landslide areas, and an approved system to
manage liquids seeping from the site. In addition, Metro would be required t0
purchase any wells polluted by the landfill or to provide a constant supply of
potable water if needed. Staff also recommended that a board of professional
appraisers be authorized to award damages to property owners if properties were
sold at depressed prices.

Despite this endorsement, the hearings officer found the site an inappropriate
use of prime forest land and denied Metro’s application. He found that Metro had.
failed to show both that the landfill would be environmentally safe and consistent
with the character of the area, its agricultural uses, and the county’s comprehen'
sive land use plan.
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In November 1982, Metro appealed the hearings officer’s decision to the Mul-
tnomah County Board of Commissioners. The Commissioners overruled the hear-
ings officer and approved the site, subject to the conditions recommended
previously by staff. Opponents appealed to LUBA.

In June 1983, LUBA overturned Multnomah County’s approval because the
project violated the county’s land use ordinances. LUBA found that more liberal
siting standards allowing “mitigation of adverse impacts might be more appro-

riate, since dumps are both unpopular and necessary.” The decision was af-
firmed by the Oregon Court of Appeals and the Oregon Supreme Court.

Metro continued its efforts to site the landfill at Wildwood. In December 1984,
however, Multnomah County Commissioners voted to set standards for a landfill
ordinance but specifically excluded Wildwood from the list of potential sites.

2. Bacona Road

After Metro lost the prolonged battle to site Wildwood, and critics openly
questioned whether it could ever site a landfill, the agency deferred further con-
sideration of the issue. The 1985 Legislature revived the issue with passage of
“supersiting” legislation, which made two major changes to the process. First, the
legislation shifted responsibility for siting a Portland metropolitan area landfill
from Metro to DEQ. Second, it made the process ostensibly easier by decreeing
that a land use permit was not necessary.

DEQ accumulated a list of 142 potential sites, reduced it to 19 by June 1986
and to three by October. In June 1987, DEQ announced its final choice: Bacona
Road in northwestern Washington County.

Opponents of the Bacona Road site raised a number of issues, including
protection of groundwater supplies, establishment of buffer zones, preservation
of site appearances, and compensation for lowered property values. They repeat-
edly challenged DEQ’s findings of fact and the Legislature’s avoidance of the land
use permit process. DEQ responded that its facility would be “state of the art,”
that it would be more concerned about environmental effects than cost, and that
it would not change the rules during the game. DEQ said little about demands for
property value compensation.

Despite DEQ’s statements, Bacona Road neighbors contended DEQ based its
choice on economic rather than environmental factors. Opponents claimed Bacona
Road was simply the least expensive site to develop.

The opponents also demanded more conditions, including purity tests of
water sources, development of an alternative water supply in case of contamina-
tion, construction of a fire station nearby, and road improvements. They suggested
strongly that Portland — not DEQ or Metro — should solve its own garbage
problems.

Bacona Road residents and others petitioned for a contested case hearing
before DEQ selection of the site. They were joined by Washington County and
other local governments. The hearings officer found that DEQ had not done
adequate technical work, including protection of ground water quality, to support
its selection of the site. As a result of the hearings officer’s recommendation, DEQ
postponed making a final decision to allow further analysis.






